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EXPERT TESTIMONY. 

distance from the scene of the crime, and is made up of persons who 
are not familiar with the past history of the prisoner and of the cir- 
cumstances of his offense, it will be especially difficult for the board 
to judge how truly such petitions represent public opinion, and to 
determine the proper course of action. 

The parole system as a system is of doubtful value, also, unless 
t he oversight provided for those on parole is at once close, observant, 
friendly and effective. It will be difficult for the single parole officer 
attached to each penitentiary to keep properly informed concerning 
the conduct and condition of the persons under his surveillance, or to 
give them much substantial aid in the way of securing employment 
ior them, controlling their habits and associates, and improving 
their home surroundings. Parole oversight, in order to secure the 
results desired, must be strongly personal, and the parole officer 
should work in a reasonably limited territory with which he is pretty 
well acquainted. It will be difficult for a parole officer to fulfil these 
requirements if his cases are scattered through a number of states. 
The law provides that the work of the three traveling parole officers 
for the three Federal penitentiaries may be supplemented by the 
assistance of United States marshals, but it is doubtful whether 
United States marshals as a rule possess an aptitude and special skill 
for parole work. It seems unfortunate that the law does not author- 
ize the appointment of other persons, including volunteer private 
citizens, as parole officers. Under proper direction and control by 
the Department of Justice the use of carefully selected volunteer 
resident officers might, in many cases, be a very valuable adjunct to 
the parole service. A. W. T. 

Expert Testimony. 

In the current more or less general attitude of criticism toward 
laws and legal proceedings one of the conspicuous points of attention 
is the subject of expert testimony in trials. The growing complexity 
of our social life and the increasing specialization in knowledge and 
endeavor render necessary a larger measure of reliance upon experts 
in all fields. This is of course true in law as in other institutions and 
that there should be some cause for dissatisfaction is perhaps not 
surprising. Most of the dissatisfaction with expert testimony, how- 
ever, relates to medical evidence in two classes of cases, criminal 
trials involving the question of a person's sanity and personal injury 
cases. Expert witnesses testify in numerous cases upon all sorts of 
scientific and special subjects with little, if any, dissatisfaction either 
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EDITORIAL COMMENT. 

as to the substance or the methods of producing their testimony at 
the trial except in the two classes of cases mentioned. 

Perhaps the most frequent objections made are that expert wit- 
nesses are partisan and that often experts do not agree in their testi- 
mony on the scientific points involved. It has been suggested in this 
connection that some provision for official experts be made by law, 
such as the appointment of a numher of official experts to he paid by 
the state from whom those to testify at any particular trial might 
be selected; the theory being that this would secure impartial ex- 
perts. It may well be questioned, however, whether such provisions 
would be wise. The implication is that the real evil is the venality 
of some experts, but if this exists to any great degree, it is obvious 
that the provision suggested would offer greater inducements and 
increased opportunity for venality; nor could this be obviated, at 
ieast while all official appointments remain as sensitive to political 
influences as they are at present. Any limitation on the right of a 
party to offer such testimony as he may think sustains his cause 
should be adopted only on clear proof of its necessity. A witness of 
no particular reputation might have valuable expert knowledge 
along certain lines. 

But venality does not necessarily follow from the partisanship 
of witnesses or the fact that they differ in their opinions. The com- 
plaint against partisanship is really based on the idea that the scien- 
tific questions involved should be decided by experts and not resolved 
by the jury, that they should be essentially judges rather than wit- 
nesses. It is perhaps natural that the expert should believe that he 
is better qualified than the jury to pass judgment on scientific ques- 
tions, but this does not accord with the theory of legal proof. Unless 
we are prepared to abolish trial by jury altogether it should be in- 
sisted upon that the expert is a witness and nothing but a witness, 
and that the one peculiar principle of the law of expert testimony, 
namely, that the witness may not give an opinion on the very fact at 
issue in the case; that is, that he may not draw inferences of fact 
from the testimony or pass upon the correctness of the testimony of 
ether witnesses, be strictly observed. The complaint that experts 
differ in their opinions would seem to be based on the erroneous idea 
that there can be no disagreement among scientists about scientific 
facts or theories. There are, of course, certain principles of science 
that are all but universally accepted by the common opinion of scien- 
tific men, but these are few. There is wide divergence of view and 
constant change with regard to the theories of every science and 
perhaps especially that of medicine. There would be no progress if 
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JUDGE GEMMILL ON CRIME AND PUNISHMENT. 

that were not so. And when we come to the observation of any par- 
ticular set of phenomena or the interpretation of their significance, 
science does not know and never will know any magical formula 
which will prevent men erring in their judgments. The best oppor- 
tunity of reaching a correct conclusion as to a scientific or any other 
fact is the presentation of opposing views and the subjection of them 
to critical analysis. 

It may perhaps be worth while to suggest that so far as cause 
for dissatisfaction exists the remedy may and must be found in 
higher standards of professional ability and ethics, both in the legal 
and medical professions, rather than in legislation of any character. 
The legal profession has recently been paying some attention to the 
subject of professional ethics, as is shown by the codes of ethics 
adopted by many bar associations. While these may not be of much 
value in themselves they at least stir up thought and attention to 
these subjects. A similar stirring up of attention in the medical pro- 
fession might be of equal benefit. But does it not seem probable that 
the factor which more than any other has contributed to the dissat- 
isfaction with expert testimony is the lack of ability in the legal pro- 
fession to intelligently present and deal with this species of evidence? 
Is it not a fact that too frequently in a case involving scientific ques- 
tions the attorney is trying to get before the jury evidence which he 
himself does not clearly understand? Does he not usually go to the 
examination room with a few half-baked ideas hastily imparted by 
the expert on whom he relies, set the expert to talking and trust to 
luck that something favorable to his contention will develop? There 
seems to be too much reason to believe that careful and adequate 
preparation of the facts of cases involving scientific questions is the 
exception rather than the rule, and that there is a general lack of a 
feeling of responsibility in the profession for such preparation. The 
lawyer tries to shoulder it on the expert. It is certainly as much 
the duty of counsel to master the facts with which he has to deal in 
cases involving scientific questions as in other cases. If this duty 
were always performed with ability and fidelity would not the cause 
for a large part of the dissatisfaction with expert testimony be re- 
moved? Certainly this factor should not be overlooked in any dis- 
cussion of the subject. E. L. 

JUDGE GEMMILL's VIEWS ON CRIME AND PUNISHMENT. 

In the .July, 1910, number of the Journal appeared a most in- 
teresting article by Judge William N. Gemmill of Chicago upon the 
subject of crime and its punishment in Chicago. The conclusions 
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